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A. INTRODUCTION

Statutes prohibiting rape, rape of a child, and child
molestation are constitutionally valid. But two of Ian Gantt’s
convictions are for incest. The statute prohibiting incest does
not require proof of lack of consent, forcible compulsion, or an
underage participant. It prohibits acts of sexual intimacy based
only on the identity of the partner. Both participants are equally
guilty.

This statute is unconstitutional. The rights to liberty and
privacy protect the right to engage in acts of sexual intimacy
with the partner of one’s choice—regardless of how a majority
of society views morality or traditional family roles. “Our
obligation is to define the liberty of all, not to mandate our own
moral code.” Lawrence v. Texas, 539 U.S. 558, 571, 123 S. Ct.
2472, 156 L. Ed. 2d 508 (2003). This Court should grant review
to resolve this constitutional issue of first impression in

Washington.



B. IDENTITY OF PETITIONER AND DECISION
BELOW

lan Gantt asks this Court to review the published opinion
of the Court of Appeals filed January 2, 2024. Appendix A;
Statev. Gantt,  Wn. App.2d __, 540 P.3d 845 (2024). The
Court of Appeals denied Mr. Gantt’s motion for reconsideration
on January 25, 2024. Appendix B.

C. ISSUES PRESENTED FOR REVIEW

1. The Constitution protects the fundamental right to
engage in sexual intimacy with the partner of one’s choice, and
laws infringing the right must be narrowly tailored to further a
compelling government interest. Thus, laws prohibiting sexual
intimacy between same-sex couples are unconstitutional
notwithstanding governments’ asserted interests in morality,
procreation, and family stability. Is the statute prohibiting incest
unconstitutional, where it prohibits sexual intimacy between
consenting relatives of any age, and is not narrowly tailored to

further any legitimate government interest? RAP 13.4(b)(3).



2. ER 404(b) prohibits admission of uncharged bad acts
to show “common scheme or plan” unless the bad acts are
“markedly similar” to the charged crimes. Thus, in State v.
Slocum?, the State accused the defendant of sexually assaulting
a child in a recliner, and the Court of Appeals held the trial
court erred in admitting two prior sexual assaults that did not
occur in a recliner. Only a prior act that occurred in a recliner
was admissible.

Here, the State alleged Mr. Gantt started abusing K.G. by
touching her vagina while asleep, later forced her to perform
oral sex, and later raped her vaginally and anally. Did the trial
court violate ER 404(b) by admitting testimony of K.G.’s sister,
who testified Mr. Gantt started abusing her by rubbing oil on
her breasts in the bathroom, then later vaginally raped her in his
bed and on the floor? And does the opinion affirming conflict

with Slocum? RAP 13.4(b)(2).

1183 Wn. App. 438, 448, 333 P.3d 541 (2014)



3. Mr. Gantt excused Juror 22 via peremptory challenge,
because this juror stated they would have difficulty presuming
innocence in a case involving alleged sexual offenses against a
child. Yet, this juror ended up serving on the jury. The trial
court presumably did not catch this error because it held voir
dire over Zoom. Did the seating of Juror 22, whom Mr. Gantt
tried to excuse, violate his constitutional right to an impartial
jury? RAP 13.4(b)(3), (4).

D. STATEMENT OF THE CASE

lan Gantt suffered a harrowing childhood during which
he was physically and sexually abused. CP 59-60. But he
worked hard, married his high school sweetheart, and supported
his family by becoming a successful software test engineer. CP
61, RP 682, 761-62. Prior to this case, he had no criminal
history. CP 66, 73.

When Mr. Gantt’s older daughter K.G. was 17 years old,
she accused Mr. Gantt of having sexually abused her

throughout her childhood. RP 800, 903, 937. The State charged



Mr. Gantt with one count of second-degree child molestation,
one count of second-degree rape of a child, one count of third-
degree rape of a child, and two counts of incest. CP 15-16.

Over Mr. Gantt’s objections, the trial court admitted
evidence that Mr. Gantt had also sexually abused K.G.’s sister,
and the sister testified about her allegations at length. CP 11-12,
27, 103-22, RP 159-79, 675-758. The jury entered guilty
verdicts on all counts as charged, and the court imposed an
indeterminate life sentence with a minimum of 245 months. CP
84-85.

Mr. Gantt raised numerous issues on appeal, including
the three issues presented in this petition. The Court of Appeals
affirmed in a published opinion. Appendix A, State v. Gantt,
__Wn.App.2d 540 P.3d 845 (2024).

The court rejected Mr. Gantt’s argument that the statute
prohibiting incest is unconstitutional under Lawrence v. Texas,
supra, and Obergefell v. Hodges, 576 U.S. 644, 677, 135 S. Ct.

2584, 192 L. Ed. 2d 609 (2015). Br. of Appellant at 15-33;



Reply Br. at 1-13. Contrary to these United States Supreme
Court cases, the Court of Appeals stated that autonomy in
matters of sexual intimacy is not a fundamental right. Gantt,
540 P.3d at 852; see Br. of Appellant at 17-18; Reply Br. at 5-6.

The court further reasoned that because the Legislature
could have constitutionally banned incest with underage
participants, it did not matter that the statute actually bans
incest regardless of age, and that both participants are equally
guilty. Gantt, 540 P.3d at 851-52. The court held that because
“there is at least one circumstance (e.g. had K.G. been under
age 16)” in which the statute prohibiting incest “can be
constitutionally applied,” the statute was facially valid
notwithstanding the myriad circumstances in which its
application is unconstitutional. Id. at 852.

The court affirmed the trial court’s ER 404(b) ruling and
held the court did not abuse its discretion in admitting the

sister’s allegations as “common scheme or plan.” 1d. at 857-58.



The court also addressed the issues Mr. Gantt raised in
his Statement of Additional Grounds for Review (“SAG”),
including the juror issue raised in this petition. Id. at 861-63.
The court ruled the Verbatim Report of Proceedings must have
been wrong in stating Juror 22 remained on the jury, because
the parties and court would have noticed if Juror 22 had
remained in the courtroom and moved into the box despite
being excused. Id. at 861.

Mr. Gantt filed a motion to reconsider on the jury issue,
pointing out the court misapprehended the record because all of
jury selection took place over Zoom. The Court of Appeals
nevertheless denied the motion to reconsider without calling for

a response. Appendix B.



E. ARGUMENT WHY REVIEW SHOULD BE
GRANTED

This Court should grant review of three issues. First, the
question of whether the incest statute violates due process is a
significant question of constitutional law that touches on the
fundamental right of individuals to choose their intimate
partners free from government interference. Second, the Court
of Appeals’ ruling on the ER 404(b) issue conflicts with its own
case law and endorses trials focused on propensity evidence.
Third, in the era of Zoom jury selection, errors like the one that
occurred here will become more prevalent, and this Court
should provide guidance to prevent judges from inadvertently
seating biased jurors.

1. The incest statute is unconstitutional because it
prohibits private sexual acts between consenting
adults. This significant constitutional issue of first
impression warrants this Court’s review.

There is no question that the Legislature may criminalize

the serious offenses of rape, rape of a child, and child

molestation. But two counts in this case were charged as incest.



The incest statute does not require proof of lack of consent or
an underage victim. Rather, it criminalizes sexual contact
between two people based only on the identity of the partner.

The constitutional rights to liberty and privacy protect the
right to engage in sexual intimacy with the partner of one’s
choice. The moral opprobrium of the majority is not a valid
basis for infringing the right, nor is promoting “traditional”
family structure a legitimate government goal. Just as statutes
criminalizing same-sex intimacy are unconstitutional, so too are
statutes criminalizing incest. This Court should grant review of
this significant constitutional issue of first impression. RAP
13.4(b)(3).

a. The incest statute criminalizes private acts
of sexual intimacy with an “ancestor,”

“descendant,” or sibling, regardless of age
and regardless of consent.

The incest statute criminalizes sexual intimacy between
close relatives:
(1)(a) A person is guilty of incest in the first

degree if he or she engages in sexual intercourse
with a person whom he or she knows to be related



to him or her, either legitimately or illegitimately,
as an ancestor, descendant, brother, or sister of
either the whole or the half blood.

(b) Incest in the first degree is a class B felony.

(2)(a) A person is guilty of incest in the second

degree if he or she engages in sexual contact with a

person whom he or she knows to be related to him

or her, either legitimately or illegitimately, as an

ancestor, descendant, brother, or sister of either the

whole or the half blood.

(b) Incest in the second degree is a class C felony.
RCW 9A.64.020.

The statute criminalizes either sexual intercourse or
sexual contact. Id. Consent is irrelevant, age is irrelevant, and
both participants are guilty of the crime. Id. For instance, two
siblings in their forties are criminals if they engage in sex acts
in the privacy of their own home. Id.

b. Constitutional provisions guaranteeing
liberty and privacy protect the fundamental
right to engage in sexual intimacy with the

partner of one’s choice, and the Court of
Appeals misread Lawrence and Obergefell.

The Fourteenth Amendment and article 1, sections 3 and

7 guarantee the rights to liberty and privacy. U.S. Const.

10



amend. XIV; Const. art. I, 88§ 3, 7. “Liberty protects the person
from unwarranted government intrusions into a dwelling or
other private places.” Lawrence, 539 U.S. at 562. This includes
“substantial protection to adult persons in deciding how to
conduct their private lives in matters pertaining to sex.” Id. at
572.

Statutes criminalizing certain sex acts or choice of
partner “touch[] upon the most private human conduct, sexual
behavior, and in the most private of places, the home.” Id. at
567. Such statutes “seek to control a personal relationship that
... iIs within the liberty of persons to choose without being
punished as criminals.” Id. Indeed, the right to choose one’s
sexually intimate partner is a “fundamental right” protected by
the Constitution. Obergefell, 576 U.S. at 678 (discussing
Lawrence, 539 U.S. at 578; Bowers v. Hardwick, 478 U.S. 186,
106 S. Ct. 2841, 92 L.Ed.2d 140 (1986)). Br. of Appellant at

17-18; Reply Br. at 5-6.

11



The Court of Appeals ruled that there is no fundamental
right to autonomy in matters of sexual intimacy, but this
holding is contrary to Lawrence and Obergefell, warranting this
Court’s review.

In Lawrence, the Supreme Court struck down a statute
criminalizing acts of sexual intimacy between same-sex
partners. Lawrence, 539 U.S. at 563, 578-79. The law infringed
the right to autonomy in matters of sexual intimacy, but
“further[ed] no legitimate state interest which can justify its
intrusion into the personal and private life of the individual.” Id.
at 578. The Court acknowledged that “for centuries there have
been powerful voices to condemn homosexual conduct as
immoral.” Id. at 571. The condemnation was rooted in religious
beliefs, “conceptions of right and acceptable behavior,” and
“respect for the traditional family.” 1d. But these concerns,
while sincerely held, were insufficient to infringe individual
liberty. “Our obligation is to define the liberty of all, not to

mandate our own moral code.” Id.

12



To be sure, the Court in Lawrence was vague about
whether it was recognizing a fundamental right whose
infringement was subject to strict scrutiny, or instead striking
down the statute under rational basis review.

But the Court in Obergefell clarified that Lawrence had
indeed recognized a fundamental right to autonomy in matters
of sexual intimacy. Br. of Appellant at 18, 20; Reply Br. at 5-6.
The Court explained that before Lawrence, it had wrongly
upheld a statute criminalizing same-sex “intimacy.” Obergefell,
576 U.S. at 677-78 (citing Bowers, 478 U.S. at 186). The Court
acknowledged that in so doing, it had “denied gays and lesbians
a fundamental right.” 1d. at 678 (emphasis added). This is
consistent with Lawrence itself, which stated that statutes
punishing private sexual conduct sought to control relationships
that are “within the liberty of persons to choose without being
punished as criminals.” Lawrence, 539 U.S. at 567.

In Dobbs, the Court again reaffirmed that Lawrence

recognized a fundamental right to autonomy in matters of

13



sexual intimacy. Dobbs v. Jackson Women's Health Org., 597
U.S. 215, 257, 142 S. Ct. 2228, 213 L. Ed. 2d 545 (2022). The
Court rejected the argument that women have a fundamental
right to choose abortion, and it contrasted this asserted right
with other rights it had recognized as fundamental—including
the “right to engage in private consensual sexual acts.” 1d.
(citing Lawrence, 539 U.S. at 558). The Court of Appeals’
conclusion that there is no such fundamental right is contrary to
Supreme Court case law.

c. This Court should clarify the standard for
determining whether a law is facially
unconstitutional. The Court of Appeals held
the statute is constitutional because the
Legislature could have banned incest with

minors, but the actual statute bans incest
with a person of any age.

The Court of Appeals also misunderstood the analysis for
determining whether a statute is facially unconstitutional. This
Court should grant review to clarify the test.

The court stated that a statute is constitutional unless “no

set of circumstances exists in which the statute, as currently

14



written, can be constitutionally applied.” Gantt, 540 P.3d at 852
(citing City of Redmond v. Moore, 151 Wn.2d 664, 669, 91 P.3d
875 (2004)). The court reasoned that the incest statute passes
constitutional muster because “there is one circumstance (e.g.,
had K.G. been under age 16) in which RCW 9A.64.020 can be
constitutionally applied.” Id.

This test is wrong. It upholds the statute based on what
the statute could have said rather than what it actually says. Of
course a statute prohibiting incest with a person under 16 would
be constitutional—indeed it would simply be a subset of the
child rape and child molestation statutes. But that is not what
RCW 9A.64.020 says. This statute does not require proof of age
or refer to age at all. Nor does it require proof of lack of consent
or forcible compulsion. It simply prohibits sexual contact with a
close relative, and both participants are guilty. RCW
9A.64.020.

By the Court of Appeals’ logic, Lawrence would have

come out the other way. The statute at issue there criminalized

15



“sexual intercourse with another individual of the same sex”
regardless of age and regardless of consent. Lawrence, 539 U.S.
at 563 (citing Tex. Penal Code Ann. § 21.06(a) (2003)). By the
Court of Appeals logic here, the U.S. Supreme Court should
have ruled the statute constitutional, because “there is one
circumstance” in which the statute “can be constitutionally
applied”—i.e. a circumstance where one participant is
underage. Gantt, 540 P.3d at 852.

Also by the Court of Appeals’ logic, this Court’s opinion
in Blake would have come out the other way. State v. Blake,
197 Wn.2d 170, 481 P.3d 521 (2021). This Court held the
statute prohibiting drug possession was unconstitutional even
though “there is a least one circumstance” in which the statute
“can be constitutionally applied”—i.e. a circumstance where
the person knowingly possesses illegal drugs. Id. at 173. The
problem was that the statute did not require proof of the
element that would make it constitutional: knowledge. Id. at

183. Similarly here, the statute does not require proof of any

16



element that would make it constitutional: age, lack of consent,
or forcible compulsion.

Finally, by the Court of Appeals’ logic, the Legislature
could simply criminalize sex. Such a statute would be facially
constitutional because there are some circumstances in which
sex can be criminalized—sex with children, sex without
consent, and sex by forcible compulsion.

This is not how a constitutional analysis works. In order
for a statute to pass constitutional muster, it must include the
element that would render it constitutional. Because the statute
prohibiting incest does not include an age element or a
nonconsent element it is unconstitutional. This Court should
grant review.

d. The majority’s views of morality or
traditional family roles are not compelling
government interests justifying infringement

of the right to autonomy in matters of
intimate association.

The Court of Appeals applied rational basis review, but

because the statute burdens a fundamental right, it must satisfy

17



strict scrutiny. Bostic v. Schaefer, 760 F.3d 352, 375 (4th Cir.
2014). Under this level of scrutiny, a statute is unconstitutional
unless it is narrowly tailored to serve a compelling government
interest. In re Custody of Smith, 137 Wn.2d 1, 15, 969 P.2d 21
(1998), aff'd sub nom. Troxel v. Granville, 530 U.S. 57, 120 S.
Ct. 2054, 147 L. Ed. 2d 49 (2000).

The moral view of the majority is not a compelling
government interest justifying infringement of a fundamental
right. Obergefell, 576 U.S. at 677; Lawrence, 539 U.S. at 571.
People who disapprove of incest do not have to engage in it any
more than people who disapprove of same-sex intimacy or
same-sex marriage have to engage in those practices. But the
majority cannot tell other people what to do and not do in the
privacy of their own bedrooms. Lawrence, 539 U.S. at 577-78
(“the fact that the governing majority in a State has traditionally
viewed a particular practice as immoral is not a sufficient

reason for upholding a law prohibiting the practice”).

18



By the same token, vague concerns regarding traditional
family structure are insufficient to infringe this constitutional
right. See Gantt, 540 P.3d at 853 (citing State v. Kaiser, 34 Wn.
App. 559, 566, 663 P.2d 839 (1983) (citing protection of
“family harmony” as justification for statute). Similar
justifications were offered for prohibiting same-sex intimacy,
but they were insufficient. Lawrence, 539 U.S. at 571 (rejecting
justification of “respect for the traditional family” as a basis for
criminalizing same-sex intimacy).

Protecting children is a compelling government interest,
but, as discussed above, the incest statute is not at all tailored to
that goal. Under the statute, both the “ancestor” and the
“descendant” are guilty of the crime, as are siblings or half-
siblings of any age. RCW 9A.64.020. Many other statutes
properly prohibit sexual contact with children. This statute is

not one of them.

19



e. The Court of Appeals also cited “prevention
of mutated birth, ” but eugenics is not a valid
government goal.

The Court of Appeals also justified criminalizing incest
by citing a supposed need to prevent “mutated births.” Gantt,
540 P.3d at 853 (citing Kaiser, 34 Wn. App. at 566). Like the
morality justification, this eugenics justification is not even
legitimate, let alone compelling. And even if it were proper, the
law is not tailored to the goal.

Taking the latter point first, if the goal is to prevent
procreation of children with disabilities, the statute is
overinclusive in that it prohibits much more than unprotected
sex between relative partners who can bear children. RCW
9A.64.020. The statute is also underinclusive because it does
not prohibit people over 40 from bearing children or prohibit
anyone with an inheritable disease from bearing children.
Indeed, in a darker era of our nation’s history, the Supreme
Court upheld a statute that did just that, endorsing a law that

authorized the sterilization of a “feeble-minded” woman. Buck

20



v. Bell, 274 U.S. 200, 207, 47 S. Ct. 584, 71 L. Ed. 1000
(1927).

While the above discussion demonstrates the
underinclusiveness of the statute, it also shows the asserted
government interest is illegitimate to begin with. Buck v. Bell is
widely condemned for its endorsement of eugenics and its
assertion that “[t]hree generations of imbeciles are enough.” Id.

In sum, the statute prohibiting incest is unconstitutional.
The Court of Appeals’ analysis of fundamental rights conflicts
with Lawrence and Obergefell, and its standard for determining
facial invalidity is unworkable and contrary to case law from
this Court and the United States Supreme Court. This Court
should grant review. RAP 13.4(b)(3).

2. The ER 404(b) ruling in this case conflicts with
Slocum and endorses propensity evidence.

This Court should also grant review of the ER 404(b)

issue, because the Court of Appeals’ opinion endorsing

21



admission of this evidence is contrary to Slocum, 183 Wn. App.
at 450-56. RAP 13.4(b)(2).

ER 404(b) prohibits admission of uncharged bad acts to
prove character or propensity to commit crimes. Although a
court may admit evidence of other acts to show a “common
scheme or plan,” this is true only if the other acts and the
charged crimes are “markedly similar.” State v. DeVincentis,
150 Wn.2d 11, 19, 74 P.3d 119 (2003).

Here, the court abused its discretion in admitting the
sister’s allegations, because they were not “markedly similar”
to the acts K.G. alleged Mr. Gantt committed.

During pretrial proceedings, the State never explained
exactly what the sister (S.G.) was alleging Mr. Gantt did to her,
despite it being their burden to demonstrate the “common
scheme or plan” exception applied. CP 125-37; RP 159-79. Mr.
Gantt noted the State was required to show the acts were
“markedly and substantially similar” in order for them to be

admitted. RP 172. He said the court “should conduct an

22



evidentiary hearing to most accurately determine what S.G.’s
current claims are,” CP 12, but the State argued it was “not
necessary to hold a pretrial evidentiary hearing” and that doing
so “would serve no useful purpose and would undoubtedly
cause unnecessary delay in the trial process.” CP 127. The State
also did not provide any transcripts of interviews with S.G. or
police reports or other evidence.

The prosecutor vaguely offered that Mr. Gantt “sexually
offended” against both girls “by touching their breasts and
vagina,” that he was the father of both girls, that the girls were a
similar age when the abuse started, and that he “made sure they
were alone with him” when he sexually abused them. CP 132.
She said for both girls Mr. Gantt either offered “incentives like
preferential treatment” or “withholding benefits like threatening
to not allow them to have certain privileges or not allow them
to see their siblings, withholding financial support from their

mother.” RP 161.

23



Defense counsel noted the State made only broad,
generic allegations rather than explaining what the “specific
behavior” was. RP 172. He pointed out that the complaining
witness, K.G., was living with Mr. Gantt and had a good
relationship with him, while the sister, S.G. lived with her
mother and did not have a good relationship with Mr. Gantt. RP
173. Counsel stated that admitting S.G.’s allegations would
“just suggest that Mr. Gantt is a rampant child sex predator,
which is not something allowed by 404.” RP 173.

But the trial court admitted the evidence and S.G.
testified that Mr. Gantt started offending against her by going
into the bathroom with her and rubbing oil on her breasts and
hips, and later raped her on the bed and floor. RP 700-19. This
is unlike K.G., who testified that the first two or three years of
abuse occurred in the middle of the night when both she and
Mr. Gantt were asleep, with Mr. Gantt touching her vagina on
the outside and inside. RP 938-42. Also unlike K.G., S.G. did

not testify that Mr. Gantt made her engage in oral or anal sex.

24



RP 675- 758, 991. Thus, the alleged acts regarding S.G. were
not similar enough to be admissible under the “common scheme
or plan” exception.

The Court of Appeals’ ruling here is contrary to its ruling
in Slocum, 183 Wn. App. at 450-56. There, the State charged
the defendant with sex offenses against his step-granddaughter
after the child alleged Slocum “would call her over to sit in his
lap” in his recliner and touch her vagina and breasts. Id. at 443-
44, At trial, the prosecutor sought admission of three other acts
under ER 404(b): two acts of molestation against the victim’s
mother when she was a child, and one act of molestation
against the victim’s aunt when she was a child. Id. at 443-45.

The mother stated that when she was the same age as her
daughter, the defendant once molested her on the floor of the
T.V. room and once molested her after asking her to sit in his
lap in a recliner. Id. at 445. The aunt stated that when she was
the same age, the defendant offered to help her apply sunscreen

and molested her in the process of doing so. Id. at 446.

25



The trial court admitted the three acts for the purpose of
showing a common scheme or plan, but the Court of Appeals
reversed. Id. at 446, 448-57. The court held the trial court erred
in admitting the two acts of molestation that did not take place
in a recliner, because they were not “markedly similar” as
required under the common scheme or plan exception. Id. at
450-56.

The Court of Appeals here distinguished Slocum based
on S.G.’s allegations that Mr. Gantt abused her for a period
years starting when she was 11 like he did with K.G., that the
abuse occurred in circumstances where they were alone with
Mr. Gantt, that Mr. Gantt used false pretenses to start the abuse,
and that he told them reporting the abuse would destroy the
family. 540 P.3d at 858. But many of these factors occur in all
cases alleging sex offenses—a person cannot get away with a
sex offense if others are present or if the alleged victim reports

the incident. The “common scheme or plan” exception requires
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a more meaningful pattern. See Slocum, 183 Wn. App. at 451
(discussing DeVincentis, 150 Wn.2d at 23).

The opinion on the ER 404(b) issue in this case conflicts
with Slocum, and this Court should grant review. RAP
13.4(b)(2).

3. The seating of Juror 22, whom Mr. Gantt excused
via peremptory challenge, violated his

constitutional right to an impartial jury.

Finally, this Court should grant review of an issue Mr.
Gantt raised in his SAG. Mr. Gantt exercised a peremptory
against Juror 22 because they said they would have difficulty
presuming innocence in a case alleging sexual offenses against
children. But Juror 22 sat on the jury anyway, presumably
slipping through the cracks because of confusion caused by
Zoom voir dire. This Court should address the important issue

of ensuring impartial juries in the age of remote jury selection.

RAP 13.4(b)(3), (4).
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a. Mr. Gantt exercised a peremptory against
Juror 22, who had difficulty presuming
innocence, yet Juror 22 sat on the jury.

Jury selection in this case, as in all King County cases
now, was over Zoom. RP 191-487. Juror 22 appeared in the
first panel, after which the court and parties questioned a
second panel. RP 266-68 (Juror 22); RP 290 (start of second
panel). The next day, the court and parties questioned a third
panel over Zoom. RP 400-487. After that, the court and parties
took a 20-minute break, and then handled peremptory
challenges. RP 488-89.

Mr. Gantt excused Juror 22 via peremptory challenge,
because this juror stated they would have difficulty presuming
innocence in a case involving alleged sexual offenses against a
child. RP 267-68, 490. The juror believed there was a “low, low
chance” of “false allegations” in such cases. RP 266.

But although Mr. Gantt exercised a peremptory against
this juror, the report of proceedings shows this juror ended up

serving on the jury. RP 492-93.
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b. This Court should address the issue of
biased jurors slipping onto the jury due to
confusion created by Zoom voir dire.

Criminal defendants have a right to an impartial jury, and
a court violates that right by seating a biased juror. U.S. Const.
amend. VI; Const. art. I, § 22; State v. Irby, 187 Wn. App. 183,
192-93, 347 P.3d 1103 (2015). The court violated Mr. Gantt’s
constitutional right to an impartial jury by seating Juror 22, who
admitted they would have difficulty presuming innocence.

The Court of Appeals surmised that the report of
proceedings must have been wrong in stating that Juror 22 sat
on the jury:

It is exceedingly unlikely Gantt’s attorney would

have accepted the panel, twice no less, if Juror 22

had somehow not left the courtroom when

excused, somehow simply moved into seat 3, and

somehow was empaneled. It would be equally

unlikely that the court and its staff, the State, and

the other jurors all somehow missed this oversight

as well. Instead, it is highly likely this was a

clerical mistake or simply a misstatement by the

court.

Gantt, 540 P.3d at 861.
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This conclusion may have made sense had jury selection
been in person, but, as noted, jury selection was over Zoom. No
prospective jurors were in the courtroom during peremptory
challenges, none were present over Zoom during peremptory
challenges, and two of the three panels of jurors, including
Juror 22°s panel, had appeared over Zoom the previous day. RP
191-493.

Mr. Gantt exercised a peremptory against Juror 22, then
twice accepted the panel after striking Juror 22 because the
panel was not supposed to include Juror 22. RP 490, 492. Yet,
Juror 22 later ended up on the jury. RP 493.

The Court of Appeals denied Mr. Gantt’s motion for
reconsideration without calling for a response, even though Mr.
Gantt pointed out the court’s misapprehension about how jury
selection worked. Appendix B.

This Court, in contrast, should be concerned. While
Zoom voir dire provides certain benefits, it comes with risks of

certain errors as well. This Court should grant review to protect
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the constitutional right to an impartial jury in the age of remote
jury selection. RAP 13.4(b)(3), (4).

F. CONCLUSION

This Court should grant review because the incest statute
Is unconstitutional, the ER 404(b) ruling was contrary to case
law, and the seating of Juror 22 violated Mr. Gates’s right to an
impartial jury.

This petition is proportionately spaced using 14-point
font equivalent to Times New Roman and contains
approximately 4998 words (word count by Microsoft Word).

Respectfully submitted this 15th day of February, 2024.

L itn f. St
Lila J. Silverstein - WSBA #38394

Washington Appellate Project - 91052
Attorneys for Petitioner
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IAN ANTHONY GANTT,
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Diaz, J. — A jury convicted lan Anthony Gantt of five felonies committed
against his daughter, K.G." These convictions included incest, child molestation,
and rape of a child. Gantt appeals his conviction on numerous grounds, including
that RCW 9A.64.020, criminalizing incest, is facially unconstitutional. He also
claims there was insufficient evidence for certain convictions and that other
irregularities occurred at trial and sentencing. We affirm Gantt’s conviction.

l. BACKGROUND

Gantt has two biological daughters, K.G. and S.G., born in 1999 and 2002
respectively. When K.G. was 11 years old, Gantt and her mother began living in

separate residences. There was no formal parenting or custody plan in place. The

1 We will use the victim(s) initials to protect their privacy.
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daughters frequently moved between their parents’ residences. K.G. usually
visited her father alone.

At trial, K.G. testified that Gantt began sexually abusing her when she was
11 years old. Gantt’s abuse started with him inappropriately touching K.G. while
she slept in the same bed as him. K.G. was “scared,” but believed that Gantt was
asleep as he had been taking sleeping pills. This abuse escalated to increasingly
intrusive contact, including digital penetration. When K.G. was 14, she confronted
Gantt about the abuse. In response, Gantt reacted angrily and said “[i]f I'm going
to get in trouble for it, | might as well remember doing it.”

After that point, Gantt’s abuse further escalated and he frequently forced
K.G. to have sexual intercourse with him, against her stated wishes. This type of
abuse continued until K.G. was 17 years old, when she disclosed Gantt’s abuse to
a high school friend in January 2017, following an attempted suicide. The friend
successfully encouraged K.G. to tell a high school counselor, who alerted law
enforcement.

Immediately thereafter, K.G.’s underwent a sexual assault examination. As
part of the exam, K.G. disclosed that Gantt had been assaulting her for “years.”
The DNA sample taken during the exam matched Gantt’s.

Gantt was arrested and the State charged him with the following five crimes:
two counts of incest in the first degree under RCW 9A.64.020(1), one count of child
molestation in the second degree, one count of rape of a child in the second
degree, and one count of rape of a child in the third degree.

While the case was still in discovery, S.G. disclosed to detectives that Gantt
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had also abused her. S.G.’s abuse also had started when she was 11 years old.
At trial, the parties contested the admissibility of S.G.’s testimony under ER 404 (b).
The court allowed the evidence for the limited purpose of showing a common
scheme or plan and gave a limiting instruction.

Also at trial, Gantt requested an instruction for a lack of volition defense for
the child molestation (count 2) and the rape of child (count 5) charges, both in the
second degree, under the theory he had been asleep during the underlying acts.
The court ultimately gave the instruction only for count 5, a strict liability offense.
The court reasoned that it would be “duplicative” to issue a volitional instruction for
count 2 when the State was already required to establish a mens rea element,
namely that he did these actions for the purpose of sexual gratification, which
presumes COoNnsciousness.

On May 2, 2022, a jury found Gantt guilty on all five counts. On August 12,
2022, Gantt was sentenced to five concurrent prison terms, the longest of which
was 245 months for rape of a child in the second degree. On the same day, Gantt
appealed. On July 14, 2023, Gantt filed a Statement of Additional Grounds for
Review (“SAG”).

1. ANALYSIS

A. Constitutional challenge to RCW 9A.64.020

Under RCW 9A.64.020(1)(a), “[a] person is guilty of incest in the first degree
if he or she engages in sexual intercourse with a person whom he or she knows to
be related to him or her, either legitimately or illegitimately, as . . . [a] descendant.”

Wherever possible, it is the duty of this court to construe a statute so as to
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uphold its constitutionality.”” State v. Batson, 196 Wn.2d 670, 674, 478 P.3d 75

(2020) (quoting State v. Abrams, 163 Wn.2d 277, 282, 178 P.3d 1021 (2008)). A

challenger “has the burden of proving the statute is unconstitutional beyond a

reasonable doubt.” State v. Watson, 130 Wn. App. 376, 378, 122 P.3d 939 (2005)

(citing City of Seattle v. Eze, 111 Wn.2d 22, 27, 759 P.2d 366 (1988)). A statute’s

constitutionality is reviewed de novo. Batson, 196 Wn.2d at 674.

Gantt claims RCW 9A.64.020 is facially? unconstitutional, first, “because it
prohibits private sexual acts between consenting adults.” Gantt appears to
misunderstand what he must show to successfully facially challenge the statute.
“[A] successful facial challenge is one where no set of circumstances exists in
which the statute, as currently written, can be constitutionally applied.” City of

Redmond v. Moore, 151 Wn.2d 664, 669, 91 P.3d 875 (2004) (emphasis added);

In re Detention of Turay, 139 Wn.2d 379, 417 n. 27, 986 P.2d 790 (1999) (citing

Ada v. Guam Soc'y of Obstetricians & Gynecologists, 506 U.S. 1011, 1012, 113

S. Ct. 633, 121 L. Ed. 2d 564 (1992)).

Rather than meeting this standard, Gantt is simultaneously (a) attempting
to show that there is one application of the statute that, for the sake of argument,
could be unconstitutional (hamely, barring intercourse between consenting adults),

while (b) effectively conceding that RCW 9A.64.020 is constitutional where the

2 During oral argument, Gantt’s attorney clarified that his constitutional challenge
was solely facial. State v. Gantt, No. 84445-8-1 (September 26, 2023), at 1 min.,
30 sec., through 1 min., 40 sec., video recording by TVW, Washington State’s
Public  Affairs Network, https://tvw.org/video/division-1-court-of-appeals-
2023091215/?eventlD=2023091215. Nonetheless, we will address each of his
major arguments as presented in his briefing and at oral argument.

4
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incest is committed against a minor or one who could not legally consent. Under
Moore, the former showing is irrelevant and the latter concession alone defeats
Gantt’s facial challenge. That is, the fact, which Gantt implicitly acknowledges,
that there is one circumstance (e.g., had K.G. been under age 16) in which RCW
9A.64.020 can be constitutionally applied dooms his facial challenge.

And indeed, this and other courts that have considered the matter have held
that criminalizing incest, particularly committed against minors or those unable to
consent, is constitutional because the prohibition against such conduct does not
implicate a fundamental right and the state has an interest in preventing such acts.

Nonetheless, Gantt urges us to analyze this statute under the strict scrutiny
standard because “autonomy in matters of sexual intimacy is a fundamental right.”3
In support, Gantt cites to both Washington and federal caselaw, including In re

Custody of Smith, 137 Wn.2d 1, 13, 969 P.2d 21 (1998); Obergefell v. Hodges,

576 U.S. 644, 135 S. Ct. 2584, 192 L. Ed. 2d 609 (2015); and Lawrence v. Texas,

539 U.S. 558, 123 S. Ct. 2472, 156 L. Ed. 2d 508 (2003). None of these cases,
which we address in turn, supports Gantt’'s arguments.

In re Custody of Smith specifically dealt with the “fundamental right to

3 Strict scrutiny applies to laws burdening fundamental rights or liberties. In re
K.R.P., 160 Wn. App. 215, 229-30, 247 P.3d 491 (2011). To survive strict scrutiny,
the law must be narrowly tailored to serve compelling state interests. State v.
Dawley, 11 Wn. App. 2d 527, 530, 455 P.3d 205 (2019). Conversely, under a
rational basis review, a law need only be “rationally related to a legitimate
government interest.” American Legion Post #149 v. Dep’t of Health, 164 Wn.2d
570, 604, 192 P.3d 306 (2008). Rational basis review “is the most relaxed level of
scrutiny” and “applies when a statutory classification . . . does not threaten a
fundamental right.” State v. Armstrong, 143 Wn. App. 333, 337, 178 P.3d 1048
(2008).
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autonomy in child rearing decisions.” 137 Wn.2d at 13. Similarly, Obergefell v.
Hodges was focused on the idea that “[sJame-sex couples may exercise the
fundamental right to marry.” 576 U.S. at 647 (emphasis added).* Both cases
expressly cabined their analyses to each specific fundamental right. Smith, 137
Wn.2d at 13; Obergefell, 576 U.S. at 646 (“Without the recognition, stability, and
predictability marriage offers, children suffer the stigma of knowing their families
are somehow lesser.”). Nowhere did either case assert a sweeping fundamental
right to “intimate association with the partner of one’s choice,” as argued by Gantt.®

Lawrence v. Texas struck down a Texas statute criminalizing sodomy

between same-sex partners. 539 U.S. at 578-79. The Court held that, as “two
adults who, with full and mutual consent from each other. .. [t]he petitioners [were]
entitled to respect for their private lives.” Id. at 578. However, this court has
already found that Lawrence “[did] not employ a fundamental rights analysis, but

instead applied a rational basis review[.]” State v. Clinkenbeard, 130 Wn. App.

4 At oral argument, Gantt emphasized a statement in Obergefell v. Hodges, 576
U.S. 664, 678, 135 S. Ct. 2584, 192 L. Ed. 2d 609 (2015), where the Court stated
that Lawrence overturned a case that had “upheld state action that denied gays
and lesbians a fundamental right.” Wash. Ct. of Appeals oral argument, supra at
20 min., 25 sec., through 21 min., 10 sec. However, this statement was made in
passing, is dicta, and most importantly does not pretend to represent an analysis
of, or dispute, the many prior state and federal cases finding Lawrence did not
create such a fundamental right, as will be discussed below.

5> At oral argument, Gantt cited, for the first time, to “a long paragraph of string
cites” in Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2258, 213 L.
Ed. 2d 545 (2022), which Gantt claims listed extant fundamental rights and which
includes Lawrence’s “right to engage in private, consensual sexual acts” of any
kind. Wash. Ct. of Appeals oral argument, supra at 20 min., 40 sec., through 21
min., 16 sec. Reliance on this citation is unavailing as the statement is also dicta
and also fails to address ample precedent elsewhere finding Lawrence created no
such fundamental right.
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552, 563, 123 P.3d 872 (2005). Stated otherwise, we held that “[t]his application
of rational basis review implicitly asserts that the right to consenting adults to
engage in private, sexual behavior does not rise to the level of a fundamental right.”
Id. (emphasis added).

We find no reason to disturb that holding, no less because a plethora of
federal and state courts also agree that Lawrence did not establish such a

fundamental right, and specifically so as to incest. See Muth v. Frank, 412 F.3d

808, 810 (7th Cir. 2005) (“Lawrence . . . did not announce . . . a fundamental right
. .. for adults to engage in all manner of consensual adult conduct, specifically in

this case, incest.”); Lofton v. Sec’y of Dep’t of Children & Family Servs., 358 F.3d

804, 815 (11th Cir. 2004) (rejecting the assertion Lawrence created a fundamental

right); Lowe v. Swanson, 663 F.3d 258, 264 (6th Cir. 2011) (distinguishing

Lawrence from laws criminalizing incest, which is a “far greater and much different”

interest); People v. Scott, 157 Cal. App. 4th 189, 68 Cal. Rptr. 592 (2007)

(Lawrence had no impact on laws prohibiting sexual relationships where “consent
might not easily be refused.”).

As it is clear a fundamental right is not implicated, we reaffirm that this
statute is not subject to strict scrutiny, but to a rational basis review. And, this court
has already upheld the constitutionality of RCW 9A.64.020 under a rational basis

review, although in a slightly different context. State v. Kaiser, 34 Wn. App. 559,

663 P.2d 839 (1983) (equal protection challenge). In Kaiser, this court cited
numerous justifications that met rational basis review, including the “prevention of

mutated birth . . . protect[ing] family harmony . . . [and] protect[ing] children from
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abuse of parental authority.” 1d. at 566. Further, this court held that “society cannot
function in an orderly manner when age distinctions, generations, sentiments and
roles in families are in conflict.” Id. Finally, when considering that the age of
consent to sex differs from the age of majority, we held that “[tjhe State has a
legitimate interest in protecting children from parental abuse for an additional 2
years. Whether by consanguinity or affinity, parents have tremendous emotional
and material leverage, even after a child reaches 16[.]" 1d. at 567 (emphasis
added).

We find no reason to disturb those holdings and reaffirm that RCW
9A.64.020 supports the State’s interest in prohibiting harm to children, who when
placed in these situations are vulnerable to abuse, manipulation, and a coercive
power dynamic within some families, which robs them of true agency and may
subject them to profound emotional damage.

Finally, this holding is expressly consistent with Lawrence, which was
based, in part, on the fact that “[tlhe present case does not involve minors.”
Lawrence, 539 U.S. at 560 (emphasis added). The Supreme Court emphasized
that the case at bar did not involve “persons who might be injured or coerced or
who are situated in relationships where consent might not easily be refused.” 1d.
at 578 (emphasis added). As such, Gantt’s reliance on Lawrence for the claim that
autonomy in matters of sexual intimacy is a fundamental right subject to strict
scrutiny is misplaced. In turn, there is at least one circumstance (incest committed
against minors) in which RCW 9A.64.020 passes rational basis review and can be

constitutionally applied, defeating Gantt’s facial challenge.
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Separately, Gantt also argues that the statute is facially unconstitutional
“‘because it does not require proof of either partner's age—it simply bans sexual
contact with close relatives regardless of age.” Gantt analogizes the incest statute

to the statute found in State v. Blake, 197 Wn.2d 170, 183, 481 P.3d 521 (2021),

which our Supreme Court found was unconstitutional because it criminalized
unknowing possession.® At oral argument, Gantt argued that, like the statute in
Blake, RCW 9A.64.020 is facially unconstitutional because the State is not
required “to prove a lack of consent” by, or the age of, the participant to the incest.

State v. Gantt, No. 84445-8-1 (September 26, 2023), at 7 min., 20 sec., through 7

min., 32 sec, video recording by TVW, Washington State’s Public Affairs Network,

https://tvw.org/video/division-1-court-of-appeals-
2023091215/?eventlD=2023091215. Under Gantt’s reading of the statute, K.G.
was “as guilty as” as Gantt. Wash. Ct. App. oral argument, supra at 6 min., 58
sec., through 7 min., 32 sec.

The holding in Blake does not extend to the present case. There, the Court

voided a statute criminalizing “passive and innocent conduct” where the State is
not required “to prove any intent or even any action.” Blake, 197 Wn.2d at 183 &
195. In making clear it was not “disturb[ing] the legislature’s power to enact strict

liability crimes,” including rape of a child, it explicitly noted that “[s]exual intercourse

6 Gantt first cited to State v. Blake, 197 Wn.2d 170, 183, 481 P.3d 521 (2021) in
his reply brief. “[A]n issue raised and argued for the first time in a reply brief is too
late to warrant consideration.” Norcon Builders, LLC v. GMP Homes VG, LLC,
161 Wn. App. 474, 497, 254 P.3d 835 (2011) (quoting Cowiche Canyon
Conservancy v. Bosley, 118 Wn.2d 801, 828 P.2d 549 (1992)). However, as the
State was able to, and suffered no prejudice from, addressing Gantt’'s Blake
arguments during oral argument, we will address the Blake based argument here.

9
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is conduct, not passivity.” Id. at 193-94. As such, Blake expressly carved out
statutes where the “State must . . . show the activity of sexual intercourse, not just
innocent passivity,” even where “the State need not prove that the defendant knew
the victim’s age.” Id. at 194.

Here, incest is one such statute, as it requires the State to show the
defendant “engagel[d] in sexual intercourse with a person whom he or she knows
to be related to him or her . . . as a descendant.” RCW 9A.64.020. The statute,
thus, requires both an activity and, going further, knowledge of the offending
relationship, even if it is silent as to “consent” or other facts, such as the
descendant’s age. Thus, incest is outside the dictates of Blake.

Finally, Gantt’s challenge still fails under an as-applied analysis. “An as-
applied challenge to the constitutional validity of a statute is characterized by a
party’s allegation that application of the statute in the specific context of the party’s
actions or intended actions is unconstitutional.” Moore, 151 Wn.2d at 668-69.
Here, citing RCW ch. 9A.44, Gantt argues that, “[bJecause K.G. was past the age
of consent at the time” of the charged incident and “capable of consenting to sexual
intimacy with a partner of any age” under separate Washington statutes, K.G. was
not within the class of persons (minors) the State sought to protect from incest.

There is no evidence in the record that K.G.—even if she was an adult or
was capable of consent under another statute—in fact consented to intercourse
with her father. Indeed, from the moment of the first assault, her actions and words
indicated she did not consent. Specifically, K.G. testified that she was “scared”

when her father began to touch her; that she attempted to confront him about his

10
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behavior, to which he reacted with anger; and that she directly told Gantt she “didn’t
want” to have intercourse. Ultimately, she attempted suicide shortly before
reporting the abuse to her school counselor. In other words, the underlying
assumption of Gantt’s argument (that they were “consenting adults”) is without any
support in the record. As such, Gantt’s challenge would also fail as-applied.

For these reasons, we hold that RCW 9A.64.020 survives Gantt’s
constitutional challenge, however characterized.

B. Sufficiency of the evidence

Gantt argues there was insufficient evidence to convict him of counts 2
(child molestation in the second degree) and 5 (rape of a child in the second
degree). Specifically, Gantt claims that “K.G. unequivocally and repeatedly
testified that [Gantt] was asleep and unaware” for all sexual contact made before
K.G. was 14 years old, which was the time period encompassed by those counts.
As such, he posits “[i]t is unreasonable to infer Mr. Gantt was faking being asleep
when the only witness to the incidents, the complaining witness, repeatedly
described him as being asleep and unaware.”

The standard for sufficiency of evidence is “whether any rational trier of fact
could have found the essential elements of the crime beyond a reasonable doubt

when viewing the evidence in a light most favorable to the State.” State v. Treat,

109 Wn. App. 419, 426, 35 P.3d 1192 (2001). And a key tenant of our justice
system is that “a jury is free to believe or disbelieve a witness, since credibility

determinations are solely for the trier of fact.” Morse v. Antonellis, 149 Wn.2d 572,

574,70 P.3d 125 (2003). Further, an appellate court “must defer to the trier of fact

11
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for purposes of resolving conflicting testimony and evaluating the persuasiveness

of the evidence.” State v. Homan, 181 Wn.2d 102, 106, 330 P.3d 182 (2014).

Importantly, here, the trial court gave a lack of volition defense instruction
for count 5 (the rape charge) based on K.G.’s testimony that Gantt may have been
asleep during the charged acts. As such, “[w]hen reviewing a challenge to the
sufficiency of evidence based on an affirmative defense, the inquiry is whether,
considering the evidence in the light most favorable to the State, a rational trier of
fact could have found the accused failed to prove the defense by a preponderance

of the evidence.” State v. Edgar, 16 Wn. App. 2d 826, 830, 486 P.3d 898 (2021).”

To clarify his challenge, Gantt is not contesting that there is insufficient
evidence for a jury to conclude he physically touched K.G. in ways that could
support a conviction on those two counts. Rather, Gantt questions whether there
was sufficient evidence for a jury to find (a) the State did prove Gantt acted with a
conscious purpose (under count 5), and (b) he did not establish his volitional
defense by a preponderance of evidence (under count 2), where for both
challenges we view the evidence in the light most favorable to the State, including
issues of credibility determinations. |d. at 830.

Regardless of K.G.’s stated beliefs about whether he was asleep, it was for

the jury to weigh the credibility of K.G.’s, or any witness’, statements. Morse, 149

7 As will be discussed below, the court ruled that, to carry its burden on count 2,
the State had to prove that Gantt was awake, i.e. that he acted with volition, as
part of proving he acted for the purpose of sexual motivation. In turn, it did not
give the same volition defense instruction as it did for count 5. For purposes of this
assignment of error, we will address the sufficiency of the evidence for count 2
based upon the same evidence presented in count 5, although count 2 presents a
similar but slightly different standard of review.

12
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Wn.2d at 574. A rational jury could have found that K.G. was accurately stating
the facts of Gantt’'s consciousness, but it also could have reasonably found that
she was being naive, deluding herself, being overly generous to her father, or
otherwise being tricked by Gantt into believing he was asleep. In any of these
latter ways, a rational juror could have not believed that Gantt was asleep and
discounted K.G.’s distant recollection about Gantt’s consciousness at that time of
the acts underlying counts 2 and 5.

A rational jury also could have found that K.G.’s testimony was not as
unequivocal as Gantt claims. For example, she also testified that she was “really
young so | had--just didn't know what was going on” at the time. The jury was free
to weigh this statement and any others like it during deliberations in determining
whether the State met its burden of proof on count 5 and whether Gantt met his
burden in establishing the defense on count 2.

The jury was also free to consider Gantt’'s acts in the context of K.G.
confronting him when she was 14. At that time, Gantt reportedly responded angrily
and stated “[i]f I'm going to get in trouble for it, | might as well remember doing it.”
This statement is far from the utter shock and horror one would normally expect
from a parent in Gantt’s situation, who is truly unconsciously touching his daughter
in that way. “A juror properly brings his or her opinions, insights, common sense,

and everyday life experience into deliberations.” State v. Boyle, 183 Wn. App. 1,

13, 335 P.3d 954 (2014). As such, a reasonable jury could have found that
testimony discordant with the claim he was asleep, and conclude Gantt had not

met his burden on the volitional defense.

13
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In short, it was solely within the jury’s purview as factfinder to “evaluat[e] the
persuasiveness of the evidence” in support of Gantt’s claim he was asleep for
some portion of the charge crimes. Homan, 181 Wn.2d at 106. We defer to the
jury’s credibility determinations and hold that there was sufficient evidence for both
counts 2 and 5. A rational jury could have found there was sufficient evidence he
was awake and insufficient evidence as to Gantt’s volitional defense.

C. Volitional defense instruction

As mentioned above, Gantt requested a lack of volition affirmative defense
instruction for count 2 (the child molestation charge) as he had received for count
5 (the rape charge).

Child molestation in the second degree requires “sexual contact with
another who is at least twelve years old but less than fourteen years old[.]” RCW
91.44.086. “Sexual contact’ is defined as . . . ‘any touching of the sexual or other
intimate parts of a person done for the purpose of gratifying sexual desire of either

party or a third party.” State v. Stevens, 158 Wn.2d 304, 309, 143 P.3d 817 (2006)

(quoting RCW 9A.44.010(2)) (emphasis added). In contrast, rape of a child in the
second degree does not have a mens rea (knowledge or intent requirement) and
only requires the defendant have committed the prohibited act. RCW 9A.44.076.

In denying an instruction for count 2, the trial court reasoned that a volitional
defense instruction was not needed as that crime has “an intent element to the
sexual gratification/sexual contact requirements and as a result there is no need
for an affirmative defense in my opinion because the state must prove those items

already.” To the court, it was “sort of duplicative” to give a volitional instruction for
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count 2 when the State was required to prove intent, which presumes
consciousness.

The State’s brief conceded that volitional defenses “are probably not limited
to strict liability crimes as a matter of law.” Without so affirmatively finding, we
accept this concession that the trial court committed error.2

‘Refusal to give a requested jury instruction constitutes reversible error
when the absence of the instruction prevented the defendant from arguing his or

her theory of the case.” State v. Teas, 10 Wn. App. 2d 111, 129, 447 P.3d 606

(2019) (citing State v. Buzzell, 148 Wn. App. 592, 598, 200 P.3d 287 (2009)). In

Buzzell, this court held that it was error not to provide two warranted instructions.
Buzzell, 148 Wn. App. at 600-01. However, we found the error harmless because
the defense was able to fully present their theory of the case. |d. (Noting that the
defense “presented his theory of the case through his own testimony and counsel’s
argument”). “We review de novo the trial court's refusal to give a proposed jury
instruction when the refusal is based on a ruling of law.” Teas, 10 Wn. App. 2d at
129.

As was the case in Buzzell, we hold that Gantt was still able to present his

theory of the case. Gantt did not testify at trial, as was his right. Nor did Gantt

8 We accept this concession for the further reason that our Supreme Court has
held “[e]ach party is entitled to have [their] theory of the case presented to the jury,
if there is any evidence to support it.” State v. Arbogast, 199 Wn.2d 356, 369, 506
P.3d 1238 (2022) (alteration in original) (quoting Woods v. Goodson, 55 Wn.2d
687, 690, 349 P.2d 731 (1960)) (emphasis added). K.G.’s testimony that Gantt
may have been asleep during the specific charged offenses meets this low bar.
We do not reach whether the court’s decision not to give the instruction as
duplicative was proper.

15



No. 84445-8-1/16

present his own witnesses. However, Gantt’'s attorney still had ample opportunity
to develop Gantt’s theory of the case while cross-examining the State’s witnesses,
including K.G.’s testimony that she believed he was asleep.

Additionally, Gantt’s attorney argued during closing that “[a] sleeping person
can’t initiate sexual intercourse; a sleeping person can’t touch someone else for
the purpose of gratifying sexual desires.” After describing the volitional defense
for count 5 (the rape charge), his attorney stated that “being asleep is also a
defense to child molestation in the 2nd degree” as “contact for the purpose of
sexual gratification . . . is impossible when you are asleep.” As such, pursuant to
Buzzell, Gantt was still able to present his theory of the case without the instruction,
making any error is harmless. Buzzell, 148 Wn. App. at 601.

Finally, Gantt’'s convictions on counts 2 and 5 were based on the same
evidence and both counts concerned conduct that occurred contemporaneously.®
The jury convicted Gantt on count 5 (the rape charge) despite being given the
same volitional defense instruction on that count. It is highly unlikely (and Gantt
provides no explanation why) the jury would have found Gantt acted unconsciously
for one charge (count 2) and not the other (count 5) when both were based on acts
which occurred in a similar manner. From this, we hold that the trial court’s
erroneous denial of the instruction was harmless beyond a reasonable doubt.

D. Evidence of common scheme or plan under ER 404(b)

Gantt argues that the abuse recounted in S.G.’s testimony was not

9 Both crimes require the victim be “at least twelve years old but less than fourteen
years old[.]” RCW 9A.44.086; RCW 9A.44.076.
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“markedly similar” enough to the charged crimes. As such, he alleges the evidence
violated ER 404(b) as it “merely served to show [he] had a propensity to molest
children and that he likely committed the alleged crimes against K.G. because he
committed sex acts against S.G.”

Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person in order to show action in conformity therewith. ER 404(b).
‘It may, however, be admissible for other purposes, such as proof of . . . [a] plan.”
A four-factor test is required for evidence admitted under ER 404(b). State v.
Gresham, 173 Wn.2d 405, 421, 269 P.3d 207 (2012).

[T]he trial court must (1) find by a preponderance of the evidence that

the misconduct occurred, (2) identify the purpose for which the

evidence is sought to be introduced, (3) determine whether the

evidence is relevant to prove an element of the crime charged, and

(4) weigh the probative value against the prejudicial effect.

Id. (quoting State v. Vy Thang, 145 Wn.2d 630, 642, 41 P.3d 1159 (2002)). “[T]he

fourth prong of the ER 404(b) analysis . . . implicates ER 403.” State v. Gunderson,

181 Wn.2d 916, 923, 337 P.3d 1090 (2014); ER 403 (“[E]vidence may be excluded
if its probative value is substantially outweighed by the danger of unfair
prejudicel.]).

As to the second factor (the purpose) a court may admit other prior bad acts
to show a “common scheme or plan” where, among other ways the “prior acts
[provide] evidence of a single plan used repeatedly to commit separate but very

similar crimes.” State v. DeVincentis, 150 Wn.2d 11, 19, 74 P.3d 119 (2003)

(quoting State v. Lough, 125 Wn.2d 847, 856, 889 P.2d 487 (1995)). The prior

acts and charged crimes must be “markedly similar acts of misconduct against
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similar victims under similar circumstances’ . . . ‘[which] are naturally to be
explained as caused by a general plan of which they are the individual
manifestations.” |d. (emphasis added).

The standard of review is abuse of discretion if the trial court correctly
interpreted the rules of evidence. Gresham, 173 Wn.2d at 422. The trial court
properly listed and conducted the four-step ER 404(b) analysis explicitly on the
record. As such, we review the court’s decisions for abuse of discretion.

Gantt appears to challenge only the final two ER 404(b) factors: relevancy
(whether there was a sufficiently common scheme or plan) and prejudice (whether
the probative value was substantially outweighed by the danger of unfair
prejudice). We will address each in turn.

1. Relevance

In Gresham, our Supreme Court considered a case where the prior acts and
charged offenses involved “a trip with young girls and at night, while the other
adults were asleep, [the appellant] approached those girls and fondled their
genitals.” Gresham, 173 Wn.2d at 422-23. The Court held that, “[t}hough there
are some differences (e.g. the presence of oral sex), these differences are not so
great as to dissuade a reasonable mind from finding that the instances are
naturally to be explained as ‘individual manifestations’ of the same plan.” Id. at
423 (quoting Lough, 125 Wn.2d at 860).

Shortly after Gresham was decided, this court considered a sexual assault
case, where it held that the prior acts were not sufficiently similar to the charged

crimes. State v. Slocum, 183 Wn. App. 438, 333 P.3d 541 (2014). There, the trial
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court had admitted evidence of the appellant abusing others (the victim’'s mother
and aunt) when they were a similar age as the victim. 1d. at 454. However, “unlike
her mother’s and aunt’s complaints of isolated incidents . . . [the victim] alleges
molestation that was ongoing, over a period of years.” 1d. at 454 (emphasis
added). Further, “[t]here is no evidence to suggest that the incidents in which [the
appellant] was . . . with [the victim’s] mother or . . . aunt were anything but
opportunistic[.]” 1d. at 455-56 (emphasis added).

Gantt relies heavily on Slocum, claiming the prior acts in that case “were
much more similar than the acts at issue in [his] case.” We disagree, even if we
were only to compare the similarities and differences involved in Slocum and those
presented here. The court there noted “[tlhe evidence establishe[d] only” three
similarities, namely “that in the case of all three victims, they were young, Mr.
Slocum was an adult, and there was a family relation by marriage[,]” Slocum, 183
Wn. App. at 454. Here, importantly, both assaults were “ongoing, over a period
of years,” as was the case in the charged crime in Slocum. Id.

Moreover, there were numerous other striking similarities between K.G. and
S.G.’s separate assault. Both victims were Gantt’s biological daughters, not simply
some kind of family relation. Both testified the abuse started when they were
exactly 11 years old. Both testified the abuse began after their parents’ separation.
Both further testified the abuse occurred in circumstances where they were alone
with Gantt. Both testified Gantt used false pretenses to start his abuse, claiming
to be asleep for K.G. and applying lotion to prevent stretch marks for S.G. Both

testified their abuse started with Gantt inappropriately touching their bodies before
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escalating to more intrusive contact. Both testified they were forced to share a bed
with Gantt when they experienced the abuse. Gantt also discouraged both from
reporting the abuse with threats that doing so would destroy the family.

In sum, the contrast between Slocum and this case is clear. Far from the

limited similarities in Slocum, Gantt’s prior acts show a designed, methodical, and

repeated plan of which the later acts were “individual manifestations.” Gresham,
173 Wn.2d at 423. As such, we find that the trial court did not err when finding
Gantt’s prior acts against S.G. were “markedly similar” and thus relevant to show
a common scheme or plan. DeVincentis, 150 Wn.2d at 19.
2. Prejudice

Unlike the preceding section, Gantt’'s arguments here are much less
developed. He generally asserts that the evidence “was substantially more
prejudicial than probative” and thus violated “ER 404(b) and ER 403.” The
conclusory nature of this argument is alone grounds for denying this assignment
of error. State v. Elliot, 114 Wn.2d 6, 15, 785 P.2d 440 (1990) (“This court will not
consider claims insufficiently argued by the parties.”).

More substantively, trial courts have considerable discretion in determining

this balance. State v. Barry, 184 Wn. App. 790, 801, 339 P.3d 200 (2014). Further,

the probative value of a prior act is substantial where the only direct witness to

sexual abuse was the child victim. State v. Sexsmith, 138 Wn. App. 497, 506, 157

P.3d 901 (2007). As such, we hold the trial court did not abuse its discretion when
it found the probative value of this 404(b) evidence was not substantially

outweighed by the danger of unfair prejudice to Gantt.
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E. Prosecutorial misconduct during closing arguments

Gantt argues that three instances of prosecutorial misconduct occurred
during closing arguments. “A defendant arguing prosecutorial misconduct bears
the burden of proving that the conduct was both improper and prejudicial.” State
v. Babiker, 126 Wn. App. 664, 668, 110 P.3d 770 (2005) (emphasis added).

If an objection was made at trial, the reviewing court decides whether the

error “had a substantial likelihood of affecting the verdict.” State v. Sakellis, 164

Wn. App. 170, 183-84, 269 P.3d 1029 (2011). “If the defendant fails to object to
the alleged improper statements, the error is waived unless the comments are so
flagrant and ill intentioned that the resulting prejudice could not be alleviated by a
curative instruction.” Babiker, 126 Wn. App. at 668 (emphasis added).

1. Shifting the burden of proof

Gantt first alleges misconduct during the State’s closing rebuttal argument.
He argues the prosecutor improperly shifted the burden by stating that “you heard
[the defendant’s attorney] talk about [K.G.’s mother’s] testimony about her genital
herpes, and . . . defense is right, there is no evidence about the way that herpes is
transferred because they want you to speculate about it.” This was in response to
the following from Gantt’s attorney at closing:

“You heard from K.G. that she doesn’t have any sexually transmitted

infections — but you heard from [K.G.’s mother] that [the mother] has

either herpes or genital warts . . . You heard from her that [the

mother] is taking valacyclovir; that is the medication that she is taking

to address the herpes or genital warts, and that she gave that

medication to [Gantt] and . .. Gantt was himself prescribed that

exact same medication back in 2010.”

From this, Gantt’s attorney argued “[t]he state wants you to believe [K.G.] when
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she says that for years she was having daily unprotected sex with [Gantt] . . . [a]nd
the state somehow needs you to believe that in those circumstances, [K.G.]
somehow managed to avoid transmission of any of these diseases.”

It is generally misconduct for a prosecutor to assert the defense was

required to present certain evidence. State v. Sells, 166 Wn. App. 918, 930, 271

P.3d 952 (2012). However, “[tlhe mere mention that defense evidence is lacking
does not constitute prosecutorial misconduct or shift the burden of proof to the
defense.” Id. “A prosecutor is entitled to point out a lack of evidentiary support for
the defendant’s theory of the case.” Id. Further, “[rlemarks of the prosecutor,
even if improper, are not grounds for reversal if they were invited or provoked by
the defense counsel and are in reply to his or her acts and statements.” Babiker,

126 Wn. App. at 668 (quoting State v. Russell, 125 Wn.2d 24, 86, 882 P.2d 747

(1994)).

Gantt’s attorney objected to the prosecutor's comments as burden shifting.
As such, this challenge falls under the regular standard of whether the conduct
was both improper and prejudicial. However, as stated in Sells, a prosecutor’s
mere mention that the defense’s evidence is lacking does not constitute
misconduct or shift the burden to the defense. Sells, 166 Wn. App. at 930. Further,
in line with Babiker, the prosecutor's comments were in direct response to an
argument by Gantt’'s attorney during closing. As such, we find the prosecutor did
not commit misconduct here.

2. Instructing the jury to rely on facts not in evidence

Gantt next alleges that the prosecutor improperly told the jury they could
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rely on facts not in evidence. Specifically, the prosecutor stated that “what you can
use in this case is your common sense and your experience, and it is common
knowledge that while herpes certainly is contagious, it can be controlled and the
risk of transfer can be minimized by somebody taking medications or taking
precautions[.]” (emphasis added).

Unlike the prior challenge, Gantt’s attorney failed to object to this alleged
misconduct. As such, Gantt must establish that the alleged error was “so flagrant
and ill intentioned that the resulting prejudice could not be alleviated by a curative
instruction.” Babiker, 126 Wn. App. at 668.

Even assuming, arguendo, there was an error, Gantt did not establish the
resulting prejudice “could not be alleviated by a curative instruction.” Babiker, 126
Wn. App. at 668. For instance, the court could have issued a very specific
instruction clarifying that the jurors can only consider evidence properly admitted

at trial. “Jurors are presumed to follow the court’s instructions.” Matter of Phelps,

190 Wn.2d 155, 172, 410 P.3d 1142 (2018). In fact, the court did issue an
instruction, which advised the jury that “[tjhe evidence that you are to consider
during your deliberations consists of the testimony that you have heard from
witnesses and the exhibits that | have admitted during the trial.” Either way, we
hold that Gantt failed to show any prejudice was not curable or cured.

3. Misstating the law by conflating counts

Finally, Gantt alleges that the prosecutor misstated the law by telling the
jury they could use DNA evidence from a sexual assault examination when K.G.

was 17 to find Gantt guilty of crimes alleged to have occurred when she was
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between 14 and 15.

The prosecutor had been discussing count 3, third degree child rape, which
covered the time period when the victim was 14 and 15. Immediately after, the
prosecutor stated that “[ylou have got DNA in this case after that weekend that
[K.G.] spent alone with her father in January 2017, and that tells you all you need
to know about what happened that weekend, that the defendant actually did have
sexual intercourse and make [K.G.] have sexual intercourse with him.” K.G. had
turned 17 in 2016. Gantt’s attorney did not object, meaning the heightened
‘flagrant and ill intentioned’ standard applies.

The jury was instructed to “decide each count separately[.]” However, it
was not instructed to view evidence supporting each count in isolation. This court
has held that in the absence of a limiting instruction, a “jury was to decide each
count separately and was free to consider any evidence relevant to count 1 in

deciding count 1. It was free to consider any evidence relevant to count 2 in

deciding count 2.” State v. Bradford, 60 Wn. App. 857, 861, 808 P.2d 174 (1991).

Further, “in the absence of a limiting instruction, the jury is permitted to

consider the evidence for any purpose[.]” State v. Mohamed, 186 Wn.2d 235, 244,

375 P.3d 1068 (2016). “Evidence is ‘relevant’ if it makes the existence of a fact of
consequence more or less probable to be true than without the evidence.” State
v. Arredondo, 188 Wn.2d 244, 259, 394 P.3d 348 (2017). Additionally, prosecutors
are generally afforded “wide latitude to argue reasonable inferences from the

evidence.” State v. Slater, 197 Wn.2d 660, 680, 486 P.3d 873 (2021).

As such, we conclude, first, that it was within the jury’s power, acting without
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a limiting instruction, to consider the DNA evidence. Second, we conclude it was
reasonable inference by the prosecutor that the DNA evidence collected when
K.G. was 17 made it more likely that K.G. was truthful about Gantt’s abuse when
she was 14 to 16 years old. As such, this statement was not misconduct. Finally,
even if it was misconduct, Gantt does not establish the resulting prejudice was
incurable by an instruction. Babiker, 126 Wn. App. at 668 (“If the defendant fails
to object . . . the error is waived unless . . . prejudice could not be alleviated by a
curative instruction”). Forinstance, the court could have instructed the jury to only
consider evidence within the range of conduct covered by each charge, which the
jury would have been “presumed to [have] follow[ed].” Phelps, 190 Wn.2d at 172.
In fact, the jury received numerous instructions that repeatedly stated the child
molestation and rape of a child charges were limited to Gantt’s actions within
specific dates corresponding to K.G.’s age. As such, we hold that Gantt failed to
meet the heightened “flagrant and ill intentioned” standard.
F. Biased juror

In his SAG, Gantt claims the trial court violated his right to an impartial jury
when it allowed a biased juror to be empaneled. Gantt is referring to Juror 22, who
indicated they would have difficulty presuming Gantt’s innocence because it was
a child who complained. Gantt's attorney struck Juror 22 using a peremptory
challenge. The trial court excused the juror and stated “[o]lkay, [Juror] 57 moves

into the box.” By the end of voir dire, Gantt’s attorney had used six, but not all,'®

10 Before trial, the court explained to Gantt’s counsel that “the way that we do it in
this court is that | allow six peremptories per side and then the alternates are picked
at random at the end of the court date--at the end of the trial, so you have basically
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of his peremptory challenges. Gantt’'s attorney twice accepted the panel.

On this record, it is clear that Juror 22 was excused. It is exceedingly
unlikely Gantt’s attorney would have accepted the panel, twice no less, if Juror 22
had somehow not left the courtroom when excused, somehow simply moved into
seat 3, and somehow was empaneled. It would be equally unlikely that the court
and its staff, the State, and the other jurors all somehow missed this oversight as
well. Instead, it is highly likely this was a clerical mistake or simply a misstatement
by the court.

G. Community custody conditions

In his SAG, Gantt also challenges community custody conditions 5, 9, and

15 within his judgment and sentence. “[F]or an objection to a community custody
condition to be entitled to review for the first time on appeal, (1) it must be manifest
constitutional error or a sentencing condition that ... is ‘illegal or erroneous’ as a

matter of law, and (2) it must be ripe.” State v. Reedy, 26 Wn. App. 2d 379, 391-

92, 527 P.3d 156 (2023) (quoting State v. Peters, 10 Wn. App. 2d 574, 583, 455

P.3d 141 (2019). According to his attorney, Gantt reviewed the judgment and

sentence prior to his sentencing hearing. However, Gantt made no objection to

eight peremptories . . . because you have one per alternate and the six that you
are given already.” see CrR 6.4(e)(1), 6.5.

1 Even if we assume that somehow Juror 22 was part of the panel, where “a party
who does not use all of their peremptory challenges and accepts the jury panel as
presented” may nevertheless not appeal “on the basis that a seated juror should
have been dismissed for cause,” as Gantt now attempts to do. State v. Talbot,
200 Wn.2d 731, 737, 521 P.3d 948 (2022). In Talbot, the defendant had a total of
five unexercised peremptory challenges, two of the six allotted under CR 6.4(e)(1)
and one extra challenge for each of the three alternate jurors under CrR 6.5. Id.
at 736, fn. 1. In the present case, Gantt’s attorney had two unused peremptory
challenges, meaning this assignment of error is waived.
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any condition at sentencing.

Community custody conditions are reviewed for abuse of discretion. State
v. Nguyen, 191 Wn.2d 671, 678, 425 P.3d 847 (2018). A trial court abuses its
discretion where a condition is either unconstitutional or manifestly unreasonable.
Id. at 678. Community custody conditions are not presumed to be constitutional.
State v. Irwin, 191 Wn. App. 644, 652, 364 P.3d 830 (2015).

1. Condition 5

This condition contains three parts. It requires Gantt to (1) inform the
supervising CCO of any “dating relationship,” (2) disclose his sex offender status
prior to any sexual contact, and (3) receive approval from his treatment provider
before engaging in any sexual contact.

Gantt argues that the third provision of condition 5 is unconstitutionally

vague and cites to an unpublished Division Il case, State v. Paz Alvarez, No.

54548-9-I, (Wash. Ct.  App. Feb. 8, 2022) (unpublished),
https://www.courts.wa.gov/opinions/pdf/D2%2054548-9-

[1%20Unpublished%200pinion.pdf. Gantt’s mischaracterizes Paz Alvarez as
broadly holding that condition 5 is unconstitutionally vague. The case only held
that condition 5 was unconstitutional “as it pertains to Paz Alvarez’'s
circumstances.” Paz Alvarez, No. 54548-9-11, slip op. at 19. Those circumstances
were that Paz Alvarez was evaluated and determined not to have a pedophilic
disorder, meaning he was unlikely to be assigned a treatment provider. 1d. at 18.
Here, however, Gantt merely speculates that he may “not necessarily have a

sexual deviancy treatment provider assigned to him[.]” If he does not, then the
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condition is irrelevant; if he does, then it is outside the unusual circumstance
presented in Paz Alvarez.
“Claims are ripe for judicial review if the issues raised are primarily legal

and do not require further factual development, and the challenged action is final.

Wash. Commc'n Access Project v. Regal Cinemas, Inc., 173 Wn. App. 174, 208,

293 P.3d 413 (2013) (quoting Neighbors & Friends of Viretta Park v. Miller, 87 Wn.

App. 361, 383, 940 P.2d 286 (1997)). “If a claim is speculative and hypothetical,

itis not ripe.” Lewis County v. State, 178 Wn. App. 431, 440, 315 P.3d 550 (2013).

Here, Sanchez merely speculates on a potential future action from a hypothetical
treatment provider. As such, his claim is not ripe for review.

As to the first two provisions of this condition, our Supreme Court, moreover,
has held that “dating relationship” is not an unconstitutionally vague term. Nguyen,
191 Wn.2d at 683. And, this court has upheld the disclosure requirements as they
protect individuals “by providing them with knowledge of the potential risk he
presents to minors” and “make it possible for [the] CCO and treatment provider to
take whatever additional steps . .. to protect anyone embarking on a dating or

sexual relationship with [the offender].” In the Matter of Sickels, 14 Wn. App. 2d

51, 60-61, 469 P.3d 322 (2020). The requirement for treatment provider approval
is “common for sexual offenders” as “the offender’s freedom of choosing even
adult sexual partners is reasonably related to their crimes because potential
romantic partners may be responsible for the safety of live-in or visiting minors.”

Id. at 61 (quoting State v. Lee, 12 Wn. App. 2d 378, 403, 460 P.3d 701 (2020)).

As such, this challenge fails.
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2. Condition 9
This condition requires Gantt to “not consume alcohol.” Gantt argues that
this condition is not sufficiently crime related. He cites to RCW 9.94A.030(10) for
the proposition that a “[c]rime-related prohibition” must be “directly relate[d] to the

circumstances of the crime for which the offender has been convicted.” “Directly

related’ includes conditions that are ‘reasonably related’ to the crime.” Irwin, 191

Wn. App. at 656 (quoting State v. Kinzle, 181 Wn. App. 774, 785, 326 P.3d 870).

A court does not abuse its discretion if a “reasonable relationship” exists
between the crime of conviction and the community custody condition. Nguyen,
191 Wn.2d at 684. “The prohibited conduct need not be identical to the crime of
conviction, but there must be ‘some basis for the connection.” 1d. (quoting Irwin,
191 Wn. App. at 657) (emphasis added).

The record indicates that Gantt supplied K.G. with both alcohol and drugs
during the period of abuse. However, K.G. distinguished her usage of alcohol from
drugs stating that “I didn’t like alcohol, so | had drinks one time and | got like really
out of control and | didn't like it at all, so | didn’t do it again until | was out of his
house.”

The record also discusses Gantt’s own significant alcohol usage during the
period of abuse. This included Gantt’s increasing use of alcohol as discussed in
his mitigation report. Additionally, K.G. testified that “[ffrom what | remember
[Gantt] drank all the time.”

Alcohol was not the main issue in this case, nor was it what Gantt based his

volitional defense on. However, alcohol still bears a reasonable relationship to the
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crime as Gantt supplied alcohol and other controlled substances to K.G. during his
long-term pattern of abuse. As such, this challenge fails.
3. Condition 15

This condition requires Gantt “[h]Jave no direct or indirect contact with
minors.” The court wrote in an exception for his biological children, as long as the
mother is present and aware of the nature of his convictions. Gantt now complains,
not about how the condition restricts contact with his biological children, but about
his inability to attend family events where minors, such as nephews or
grandchildren, may be present.

The fundamental right to raise a child does not appear to extend far, if at all,

beyond the immediate relationship between parent and child. See Troxel v.

Granville, 530 U.S. 57, 63, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000) (upholding
our Supreme Court’s decision to strike down a statute that allowed any third party
to petition courts for visitation rights over parental objections). Even if the
fundamental right to parent was implicated, the court took great care to write in an
exception which still allows Gantt to see his biological children. As such, given the
seriousness of Gantt’s convictions, the condition was “sensitively” imposed and no

more is required on these facts. As such, this challenge fails.
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1. CONCLUSION

For the reasons stated above, we affirm Gantt’s conviction on all counts.

Dian, 3.

WE CONCUR:

S, T L, 20,
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